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Planning Commission 

. Public hearing to consider a request for a conditional use permit for a daycare
in an R-1, large lot single-family dwelling district at 609 Mulberry Street.

Summary 

The Planning and Zoning Commission has received a request for a conditional use permit 
from Aubrey Carpenter for a daycare at 609 Mulberry Street.  

City Zoning Code Section 403. 0 defines a day care facility as follows: 

 Day care facility. Anyplace, home or institution which receives four or more children 
under the age of 18 years for any part of the 24- hour day for compensation; provided, 
however, this definition shall not include public and private schools organized, operated or 
approved under the laws of the state, custody of children fixed by a court of competent 
jurisdiction, children related by blood or marriage, to the day care provider, caring for 
children within an institutional building while their parents or legal guardians are 
attending services, meetings or classes or engaged in church activities.  

Appendix “A" of the Zoning Ordinance allows a day care facility as a permitted use in the 
C- 1 and C- 2 districts. Day care facilities are allowed as a conditional use in the A- 1, R- 1,
R-2, R-3, R-4, R- 5, O/ P and C- 3 zones. Day care facilities are not permitted in the M- 1
and M-2 zones.

Conditional Use Permit 
The zoning ordinance in section 901. 1 describes the purpose of a conditional use as: 

“..those types of uses which are considered by the City to be essentially, desirable, 
necessary or convenient to the community but which by their nature or in their 
operation have:  
1) a tendency to generate excessive traffic,
2) a potential for attracting a large number of persons to the area of the use thus

creating noise or other pollutants,
3) a detrimental effect on the value of potential development of other properties in

the neighborhood, or
4) an extraordinary potential for accidents or danger to the public health or safety.

Such conditional uses cannot be allowed to locate as a ` right' on any parcel of land within 
certain districts without consideration of existing conditions at the proposed locations and 
of properties neighboring the specific site considered, nor without adequate and sufficient 
safeguards, when necessary, to lessen the impact of adverse effects.” 

Staff Report  
Article X of the Zoning Ordinance addresses special provisions applying to miscellaneous 
conditional uses:  

1001. 0. Purpose.  
1001.1. Purpose: In granting a conditional use, the city may impose such conditions, 
safeguards and restrictions upon the premises benefited by the conditional use as may be 



 
 

necessary to reduce or minimize any potentially injurious effect of such conditional uses 
upon other property in the neighborhood, and to carry out the general purpose and intent 
of these regulations. Any lessening or subverting of those limitations and requirements 
constitutes a variance and must be treated accordingly. The following additional 
conditions shall be a requirement for the approval of the following conditional uses.  
 
1003. 0. Day care facilities for more than four children.  
 
1003. 1. Special conditions: Day care facilities for more than four children shall meet the 
following provisions when authorized as a conditional use in any residential district:  
 
a.  City, county and state standards:  All day care facilities shall be licensed by the 

state and shall meet all city, county and state health department requirements 
pertaining to facilities, equipment and other features  

 
b. Loading zone:  A loading zone capable of accommodating one car for every ten 

children shall be provided in addition to the required parking area in order to 
provide for easy pickup and discharge of passengers.  

 
c.  Operation:  Any day care facility shall be operated in a manner that will not 

adversely affect other properties and uses in the area  
 
d.  Screening required:  Any day care facility located in a building other than a 

residential dwelling or any residential dwelling used for a day care facility for 
seven or more children shall provide a visual screen along all property lines 
abutting any residential use  

 
Section 610 and 1003 address the minimum provisions the Planning Commission should 
consider when authorizing a day-care facility in a residential district:  
 
610.0. Family day care homes.  
610.1. Definition: A ' family day care home" shall be defined as any facility for the care of 
four or more children, but no more than ten children, including the homeowner's or 
resident's children, on a professional basis, and subject to state licensing, which is 
operated out of the residence in which the owner resides.  
610.2. [Home occupation license.] Each family day care home must obtain a home 
occupation license and comply with the restrictions, limitations and requirements 
contained in 605.0 except as modified herein:  

a. Said facility shall be allowed one sign, not to exceed 18 inches by 36 inches in 
dimension, which shall be attached to the house.  

b. Outdoor storage of materials shall be permitted insofar as such materials or 
equipment are utilized as part of the day care operation.  

c. The primary resident of the dwelling must operate the facility, who need not be 
an owner of the dwelling.  

d. Said facility shall be exempt from all off-street parking requirements included in 
701.0  



 
 

e. Children at play on the exterior of the house shall not be considered visible 
evidence of the business as provided by section 605.1.   

 
610.3. Special conditions  

a. No day care home may operate in an apartment or duplex  
b. Each applicant for a home occupation license under this section shall be 

licensed or registered by the State of Kansas prior to receiving such home 
occupation license.  

c. Any family day care home or facility shall be operated in a manner that will not 
adversely affect other properties and uses in the area.  

 
In addition to the above special conditions required by the zoning code, the Planning 
Commission has the authority to place additional conditions on the site that they deem 
necessary to protect the best interests of the City, the surrounding property and to achieve 
the objectives of the ordinance. 

 
City staff has reviewed the sites regarding the above special conditions and wishes to 
provide the following: 
 

a. City, county and state standards: The applicant would be required to meet all 
City, county and state standards which includes receiving a State daycare 
license and a City occupation license.  

b. Loading zone: One off-street loading zone for every ten children is required by 
code. However, if the daycare facility is only licensed for nine children or less 
an off-street loading zone is not required.  

c. Operation: City staff is not aware of any issues in the operation of this day care 
that would adversely affect adjoining property owners.  

d. Screening required:  Screening is only required for seven or more children, if 
this facility is licensed for six children or less then no screening is required. 

  
In considering those types of uses which may be desirable, necessary or convenient to the 
community, the Commission should review and make recommendations based in part on 
901.1. 
 
Additionally, the decision of the Planning Commission to recommend approval or denial of 
the proposed conditional use shall be based on the following criteria (902.2): 
  

a. The proposed conditional use complies with all applicable provisions of these 
regulations, including intensity of use regulations, yard regulations and use 
limitation.  

b. The proposed conditional use at the specified location will contribute to and 
promote the welfare or convenience of the public.  

c. The proposed conditional use will not cause substantial injury to the value of 
other property in the neighborhood in which it is to be located. 

d. The location and size of the conditional use, the nature and intensity of the 
operation involved in or conducted in connection with it, and the location of the 
site with respect to streets giving access to it are such that the conditional use 



 
 

will not dominate the immediate use of the neighboring property in accordance 
with the applicable zoning district regulations. In determining whether the 
conditional use will so dominate the immediate neighborhood, consideration 
shall be given to: 
1. The location, nature and height of buildings, structures, walls and fences 

on the site, and  
2. The nature and extent of landscaping and screening on the site.  

e. Off-street parking and loading areas will be provided in accordance with the 
standards set forth in these regulations (article VII). 

f. Adequate utility, drainage, and other such necessary facilities have been or will 
be provided.  

g. Adequate access roads or entrance and exit drives will be provided and shall be 
so designed to prevent traffic hazards and to minimize traffic congestion in 
public streets and alleys. 

  
Action by the Planning Commission 
 
Any recommendations regarding a conditional use permit for the subject properties shall be 
based on Section 902.2 previously outlined in this report. After considering any public 
comments the Planning Commission may either approve or deny the requests.  If the 
requests are approved the applicants must be required to meet the special conditions 
required for a day care facility within a specified period of time in addition to any other 
conditions the Planning Commission wishes to require. Following your action, the 
application and your recommendation will be forwarded to the City Commission at which 
time they will have 30 days to adopt, modify or deny the Planning Commission’s 
recommendation. 
  
Staff Recommendation 
 
City staff recommends granting the conditional use permit with the following conditions: 
  
1.  The applicant must meet all the “special conditions" set forth in Section 1003. 1 a, b, c, 
and d of the Zoning Code as follows: 

a. City, county and state standards:  All day care facilities shall be licensed by the 
state and shall meet all city, county and state health department requirements 
pertaining to facilities, equipment and other features. 

 
b. Loading zone:  A “hard surfaced" loading zone capable of accommodating one 

car for every ten children shall be provided within one year in addition to the 
required parking area in order to provide for easy pickup and discharge of 
passengers. 

  
c. Operation:  Any day care facility shall be operated in a manner that will not 

adversely affect other properties and uses in the area. 
 
d. Screening required:  Any day care facility located to a building other than a 

residential dwelling or any residential dwelling used for a day care facility for 



 
 

seven or more children shall provide a visual screen along all property lines 
abutting any residential use.  The applicant will  have one year to meet this 
requirement. 

  
2.  The conditional use permit is not transferable to another property owner or to another 
location. 
  
3.  The applicant must be in compliance with all City codes and must continue to be in 
compliance with all City codes. This would include the requirement to acquire a City 
occupation license which must be renewed annually. 
  
If any of the above conditions are not met the conditional use permit will no longer be 
valid. The basis of staff’s recommendation is that granting the conditional use permit is 
consistent with the criteria "a through g" of Section 902.2 of the zoning code. 
 
 
 
  



City of Independence, Kansas 
 

NOTICE TO THE PUBLIC 
 

The Independence, Kansas, Planning Commission will conduct a public hearing on: 
 

Tuesday, March 3, 2020 at 5:30 p.m. 
 
To receive comments on a request for a conditional use permit for a daycare in an R-1, 
large lot single-family dwelling district at 609 Mulberry Street. 
 
Legal Description: 
Beginning 35' west of the northeast corner of Lot 2, west 131.2', south 110', east 131.2’, 
north 110' to the point of beginning; Block 3, Highland Park Addition to the City of 
Independence, Montgomery County, Kansas. 
 
Common Addresses: 
609 Mulberry Street 
 
Applicant/Owners: 
Aubrey Carpenter, Applicant 
Ryan W. and Tammy D. Carpenter, Owners 
 
Case Number: 
2020/CUP/03 
 
The hearing will be conducted in the Veterans Room, Memorial Hall, 410 N. Penn, 
Independence, Kansas, and will begin at 5:30 p.m. All interested persons should attend 
and they will be heard. Persons wishing to comment, but who cannot attend this hearing, 
should provide their written comments to: 
 
Kelly Passauer 
Zoning Administrator 
811 W. Laurel Street 
Independence, KS 67301 
(620) 332-2506 
 
Information regarding this application is available in the Zoning Administrator’s office. If 
special accommodation is required, please inform the Zoning Administrator. 
 
 
Kelly Passauer, Zoning Administrator 
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. Annual review of the Comprehensive Plan.
By State statute the Planning Commission is required to review the Comprehensive Plan 
annually.  In previous years the Planning Commission has recommended to the City 
Commission that the Comprehensive Plan be updated.  Due to budget constraints funding 
has not been allocated for this purpose.  The estimated cost to update the plan would be 
approximately $100,000.   

















































































































































































































Board of Zoning Appeals (Does not include outside City appointments) 
. Consider status update for 2016/VAR/09 relating to a variance from the hard

surface requirement in an O & P zoned district at 900 W. Myrtle.
On December 6, 2016 the Board of Zoning Appeals approved a variance from the hard 
surface requirement in an O & P district at 900 W. Myrtle.  This variance was requested 
due to the cost of up to $56,000 to hard surface a driveway for a building that was intended 
to be temporary.  As part of the approval, the Board of Zoning Appeals requested a status 
update in 12 months.  

Since the initial approval in 2016 the Steering Committee appointed by the City 
Commission recommended rehabilitating the 1916 City Hall and building a new Public 
Safety facility across the street in the existing municipal parking lot located on the 
northeast corner of 6th and Myrtle.  If that occurred, there was a possibility of moving the 
temporary apparatus bay to the sanitation yard at 21st and Maple, which was the original 
plan when it was constructed with sanitation funds, then the area would have been returned 
to its previous condition.  If the temporary apparatus bay is not relocated, then the City will 
be required to hard surface the drive to comply with City code.   

On February 6, 2018 when this item was reviewed by the Board of Zoning Appeals it was 
reported that the City Commission had indicated they wish to move forward with the 
Steering Committee’s recommendation, and the location was still temporary at that time.  A 
motion was made to review the status in one year, which passed 6-0.   

On , 2019 the Board of Zoning Appeals reviewed the status again and voted 6-0 
with one member abstaining to review the status in one year.   

Currently Phase I which consists of interior demolition, window and roof replacement for 
1916 City Hall is under construction with an anticipated completion date of Summer 2020.  
The design and programming have yet to be approved for Phase II.  However, discussions 
have evolved to an alternative that would continue to utilize the existing apparatus bay for 
the Fire/EMS Department.  

The Board of Zoning Appeals may wish to request an additional update in one year as has 
been approved in the past.     
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Board of Zoning Appeals (Does not include outside City appointments)
b. Consider a variance request from the hard surface requirement in an O & P

zoned district at 900 W. Myrtle Street.
Overview of Variance Requested
The Board of Zoning Appeals has received an application from the City of 
Independence to grant a variance from the hard surface requirement in the off-street 
parking regulations for a temporary driveway at 900 W. Myrtle.   

The off street parking regulations require: 

705.0. - Design requirements.
705.1 Surface material: Areas used for standing or maneuvering of vehicles shall 
have concrete, asphalt concrete, or asphalt double-sealed surfaces, maintained 
adequately for all weather use, and so drained as to avoid flow of water across 
sidewalks.

Exception: Vehicle storage lots for the overnight storage or long-term warehousing 
of vehicles under one ownership. 

Due to this facility currently being designated as temporary until a long term decision 
is made regarding the location of Fire/EMS Department, the applicant requests 
authorization for a gravel driveway until a final decision is made.  

Review of Request
The applicant relocated City Hall services, which included the Public Safety 
Departments to 811 W. Laurel which required a temporary apparatus bay to be 
constructed as the Fire Trucks and Ambulances cannot sit outside during cold or 
inclement weather. Fire Services are a permitted use in an O & P district.      

Board of Zoning Appeals Considerations 
In considering the providing of a variance we wish to provide the following 
information: 

a. That the variance requested arises from such condition which is unique to the
property in question and which is not ordinarily found in the same zone or district;
and is not created by any action or actions of the property owner or the applicant;  It
is a unique situation in that it is not known at this time if the building will be
relocated.  If it is relocated a hard surface drive would no longer be needed.

b. That the granting of the permit for the variance will not adversely affect the rights
of the adjacent property owners or residents; It is not believed that the gravel
driveway will create any adverse effects to adjacent property owners.

c. That the strict application of the provisions of the zoning regulations of which
variance is requested will constitute unnecessary hardship upon the property owner
represented in the application; The hardship would consist of requiring expenditure
of public funds for a driveway that may not be needed if the building is relocated.
The estimated cost for the hard surface ranges from $33,400 to $56,000, depending
on whether the hard surface is asphalt, concrete or asphalt/concrete combination.
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d. That the variance desired will not adversely affect the public health, safety,
morals, order, convenience, prosperity, or general welfare  It does not appear that the
variance will affect public health, safety or general welfare.

e. That granting the variance desired will not be opposed to the general spirit and
intent of the zoning regulations.  City staff feels it is not opposed to the general spirit
and intent of the zoning regulations.

Staff Recommendation 
The City Commission requested applying for the variance since the building is 
temporary and they do not wish to expend public funds for a hard surface driveway if 
the building is relocated. Since this is an application by the City, staff is not making a 
recommendation.          









City of Independence, Kansas 

NOTICE TO THE PUBLIC

The Independence, Kansas Board of Zoning Appeals will conduct a public hearing on: 

Tuesday, December 6, 2016 at 5:30 PM 

To receive comments on a variance request from the hard surface requirement in an O & 
P zoned district at the following location:

Legal Description:
ALL OF BLOCK 2; AND EAST HALF OF VACATED 15TH STREET AND ALL 
VACATED ALLEY, CONCANNONS ADDITION TO THE CITY OF 
INDEPENDENCE, MONTGOMERY COUNTY, KS

Common Address: 900 W. Myrtle Street

Applicant:
City of Independence, Kansas, Owner

Case Number:
2016/VAR/09

The hearing will be conducted in the Veterans Room, Memorial Hall, Penn/Locust 
Streets, Independence, Kansas, and will begin at 5:30 PM.  All interested persons should 
attend and they will be heard.  Persons wishing to comment, but who cannot attend this 
hearing, should provide their written comments to: 

Kelly Passauer
Zoning Administrator
811 W. Laurel Street
Independence, KS  67301 
(620) 332-2506 
KellyP@IndependenceKS.gov

Information regarding this application is available in the Zoning Administrator’s office.  
If a special accommodation is required, please inform the Zoning Administrator. 

Kelly Passauer, Zoning Administrator
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10/26/2015
ITEM ITEM UNIT ESTIMATED TOTAL
NO. DESCRIPTION UNIT COST QUANTITY COST

1 Mobilization LS 2,000.00$ 1 5,000.00$              
2 Excavation LS 3,000.00$ 1 3,000.00$              
3 Granular Stone Base SY 10.00$          600 6,000.00$              
4 Concrete SY 600.00$        60 36,000.00$            
5 Finish Grading/Seeding LS 1,000.00$ 1 1,000.00$              

Construction Subtotal: $51,000.00
   Contingency $5,000.00

Construction Total: $56,000.00

Temporary Building Entrance

Preliminary Cost Estimate

Option A:  All Concrete:  100 feet by 54 feet.
OPINION OF PROBABLE COST



10/26/2015
ITEM ITEM UNIT ESTIMATED TOTAL
NO. DESCRIPTION UNIT COST QUANTITY COST

1 Mobilization LS 3,000.00$ 1 5,000.00$              
2 Excavation LS 3,000.00$ 1 3,000.00$              
3 Granular Stone Base SY 10.00$          600 6,000.00$              
4 Asphalt (4") Tons 110.00$        140 15,400.00$            
5 Finish Grading/Seeding LS 1,000.00$ 1 1,000.00$              

Construction Subtotal: $30,400.00
   Contingency $3,000.00

Construction Total: $33,400.00

Temporary Building Entrance

Preliminary Cost Estimate

Option B: All Asphalt
OPINION OF PROBABLE COST



10/26/2015
ITEM ITEM UNIT ESTIMATED TOTAL
NO. DESCRIPTION UNIT COST QUANTITY COST

1 Mobilization LS 3,000.00$ 1 5,000.00$              
2 Excavation LS 3,000.00$ 1 3,000.00$              
3 Granular Stone Base SY 10.00$          600 6,000.00$              
4 Concrete SY 60.00$          300 18,000.00$            
4 Asphalt (4") Tons 110.00$        70 7,700.00$              
5 Finish Grading/Seeding LS 1,000.00$ 1 1,000.00$              

Construction Subtotal: $40,700.00
   Contingency $3,000.00

Construction Total: $43,700.00

Temporary Building Entrance

Preliminary Cost Estimate

Option C: Half Concrete/Half Asphalt
OPINION OF PROBABLE COST












































