
 
 
 
 

 
 
 
AGENDA ITEM     Consider two requests to modify the following previously approved 
conditional use permits: 

1. Parking Lot at the SW Corner of Wald Avenue and Myrtle Street 
2. Children’s Home at 517 S. 4th Street 

 
SUMMARY RECOMMENDATION     Deny the requests to modify the conditional use 
permits and advise the applicants to reapply 
 
 
BACKGROUND     We have received the above two requests to modify previously approved 
conditional use permits.   
 
Regarding the conditional use permit for a parking lot at the southwest corner of Wald Avenue 
and Myrtle Street we wish to provide the following timeline: 

1. The City Commission on February 4, 2010 approved the attached conditional use permit 
for a supplementary parking lot at the southwest corner of Wald Avenue and Myrtle 
Street. The original conditional use permit indicated that all the requirements had to be 
met within one year of approval, or by February 4, 2011.  The City Commission agenda 
packet for the February 4, 2010 City Commission meeting is also attached which includes 
a layout for nine vehicles on a 50’ X 90’ parking lot. 

2. On December 8, 2016 the City Commission extended the timeframe to meet the 
requirements of the conditional use permit originally approved until December 31, 2017. 
Section 902.4. Time Limit states; “The planning commission may recommend to the 
governing body a time limitation on the conditional uses specified in appendix "A" of this 
ordinance. Said conditional use permit shall be renewable at the discretion of the 
governing body.”  Article IX – Processing Procedures for Conditional Uses is attached. 

3. On April 27, 2017, the County requested certain conditions of the conditional use permit 
be waived by the City Commission relating to hard surfacing, screening, lighting, service 
drives, drainage, approved plan, minimum parking space dimensions, etc. The 
Commission took no action and tabled this item.   

4. On December 28, 2017 the City Commission provided the County an additional 
extension to meet the conditions of a conditional use permit for a supplementary parking 
lot at the southwest corner of Wald Avenue and Myrtle Street until December 31, 
2018. The conditional use permit expired on December 31, 2018 and remains expired as 
the applicant is not in compliance with the requirements.   
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5. On January 24, 2019 the City Commission denied text amendments recommended by the 
Planning Commission that would have modified the off-street parking requirements, 
leaving the ordinances as they currently exist. 

6. On May 15, 2019 City staff contacted the contacted the County to ask for an update of 
their intentions and offered the following options: 

a. Ask the Commission to provide another extension. 
b. Ask the Commission to waive the requirements (which was previously tabled). 
c. Ask the Commission to reconsider modifying the code. 
d. Come into compliance with the conditional use permit. 

7. On June 25, 2019 City staff inquired again, as no response was received from the May 
15, 2019 email. Jim Wright indicated that the County was “actively researching our 
options.” 

8. On October 29, 2020 City staff contacted Jim Wright at the County for an update, 
advising them that the Planning Commission was inquiring on the status.  Mr. Wright 
replied that they did not have any additional information, but they would bring it up at the 
next County Commission meeting. 

9. On January 5, 2021 City staff contacted Jim Wright at the County for an update for the 
Planning Commission meeting that evening, and Mr. Wright indicated he did not have 
anything new to report. 

10. On January 8, 2021 City staff contacted Jim Wright at the County to ask if someone from 
the County could be present at the next Planning Commission meeting on February 2, 
2021 at the board’s request.  

11. On January 11, 2021 Jim Wright replied and stated that he and Commissioner McManus 
would be present at the February 2, 2021 Planning Commission meeting. 

12. On February 2, 2021 the Planning Commission questioned why the requirements of the 
conditional use permit had not been met, and the County provided copies of the request to 
modify the conditional use permit that was tabled by the City Commission on April 27, 
2017. The Planning Commission requested a strike out copy be provided when this item 
was reconsidered so that they could see what had been changed.  

13. City staff in consultation with the City Attorney reviewed the requested modifications 
and determined at least a portion were less restrictive than the minimum requirements for 
supplementary parking, in which case the Planning Commission would not have authority 
to approve such modifications. Additional options were provided to the County, 
including that they could start the process over since the conditional use permit was 
expired and this would provide due process for the property owners within 200’; or they 
could request the Commission extend the conditional use permit and then consider the 
modifications in the interest of the “public good” which is found in 1013.2 Minimum 
standards; “All off-street parking lots permitted under the provisions of this ordinance 
must meet the following minimum standards, unless the City Commission deems it in the 
public good to waive such requirements:” Section 1013 regarding Supplementary parking 
is attached.  

14. On March 18, 2021 Jim Wright representing Montgomery County requested that the City 
Commission extend the conditional use permit, and also consider the modifications as 
requested in a strike-out document which is attached. 

 



Regarding the conditional use permit for a Children’s Home at 517 S. 4th Street, we wish to 
provide the following timeline: 

1. The City Commission on February 27, 2020 approved the attached conditional use permit 
for a Children’s Home at 517 S. 4th Street. The conditional use permit is current, and City 
staff is not aware of any issues of noncompliance.  

2. On March 9, 2021 the applicant requested to modify one of the requirements in the 
conditional use permit to allow children outside of Southeast Kansas to reside in the 
home. Their request is due to their new focus on children with developmental disabilities, 
and there are not enough children in that category in Southeast Kansas to fill the home.  
The specific section they request to modify is #6 which states: 

a. The residents shall be from the local region serving Independence and classified 
as a child in need of care by the Kansas Department of Children and Family 
Services. 

 
The City Commission should note the following: 

 While both requests are to modify an existing conditional use permit, one conditional use 
permit is expired and not in compliance and the other is current and in compliance.   

 Section 1001.1 in Article X. – Special Provisions Applying to Miscellaneous Conditional 
Uses indicates the purpose of this section is: “In granting a conditional use, the city may 
impose such conditions, safeguards and restrictions upon the premises benefited by the 
conditional use as may be necessary to reduce or minimize any potentially injurious 
effect of such conditional uses upon other property in the neighborhood, and to carry out 
the general purpose and intent of these regulations. Any lessening or subverting of those 
limitations and requirements constitutes a variance and must be treated accordingly. The 
following additional conditions shall be a requirement for the approval of the following 
conditional uses.” 

 The option to waive requirements in the “public good” is only found in Article X. 
Miscellaneous conditional uses, Section 1013 Supplementary parking, and therefore 
would not apply to conditional use permits that do not directly relate to supplementary 
parking.  Section 1013.2. Minimum standards state: “All off-street parking lots permitted 
under the provisions of this ordinance must meet the following minimum standards, 
unless the city commission deems it in the public good to waive such requirements:” 

 Section 901.2 talks about the authority to grant permits:  “The governing body shall have 
the authority to grant conditional use permits, subject to such conditions of design and 
operation safeguards and time limitations as it may determine for all conditional uses 
specified in appendix "A" of this ordinance and for all permitted uses for which the 
planning and zoning commission has found that by their nature or in their operation have 
characteristics listed in clauses (1), (2), (3) and (4) of section 901.1 of this article, 
provided, however, that said conditional use permits for permitted uses shall not 
establish standards or conditions that are less restrictive than those set out in the district 
regulations for the district in which said use is located.” 

o The parking lot is in an R-2 zone. The district regulations regarding parking 
regulations in an R-2 zone state: “Off-street parking: Two spaces for each single-
family dwelling. (See article VII for additional parking requirements.)” The R-2 
district regulations and the Off-Street Parking Regulations in Article VII are 
attached.  Many of the requirements listed in the conditional use permit for the 



parking lot in question are also found in the Off-Street Parking Regulations in 
Article VII.  

o The children’s home is in an R-3 zone. The district regulations for an R-3 zone 
are attached, however, the applicant is not requesting to modify any district 
regulations.  

 Section 902.3 talks about Additional requirements: “In consideration of requests for any 
conditional use permits the planning commission shall recommend to the governing body 
such conditions of use as it deems necessary to protect the best interests of the city, and 
the surrounding property and to achieve the objectives of this ordinance. These 
additional requirements shall include, but not be limited to, those special provisions 
applying the miscellaneous conditional uses, specified in article X.  A violation of a 
requirement, condition, or safeguard shall be considered a violation of this ordinance, 
and grounds for the zoning administrator to terminate and cancel such conditional use 
permit.” 

 Section 902.5 talks about Action by the governing body: “Upon hearing and 
consideration of the proposed conditional use, the planning commission shall at the 
earliest date possible, submit its recommendation and endorsed copy of the plans to the 
governing body for final action. Within 30 days of receipt of the report from the planning 
commission, the governing body shall adopt, modify or deny the planning commission 
recommendation. The action of the governing body shall be final.”  

 
The City Attorney has reviewed these requests and wishes to make the following “big picture” 
points: 
 

1. The early “extensions” were really to allow time for compliance, not delays to allow the 
county to avoid compliance. 

2. Then it did evolve into the county wanting to avoid compliance by submitting proposed 
amendments. 

3. There is no provision in the zoning code for later amendments of a CUP once it has been 
approved by the City Commission.  City commission approval is considered to be the 
City’s final action—the only recourse is a timely appeal to district court. 

4. What we could do on all, or selected, CUP cases is add a condition in the CUP that says 
something to the effect that the City Commission retains jurisdiction to amend the CUP 
in the future for good cause shown or do a text amendment of the zoning code that allows 
a CUP to be amended.   

 
City staff is recommending that the applicants be requested to restart both conditional use 
processes for the following reasons:  
 

1. Although Section 902.4. Time Limit allows the City Commission to renew a conditional 
use permit at their discretion, Section 902.5. Action by the Governing body indicates the 
authority to modify a conditional use permit expires after 30 days of receipt of the report 
from the Planning Commission. City staff was unable to find any language that addressed 
modifications after this time period. 

a. Section 902.4. Time Limit: “The planning commission may recommend to the 
governing body a time limitation on the conditional uses specified in appendix 



"A" of this ordinance. Said conditional use permit shall be renewable at the 
discretion of the governing body.”   

b. Section 902.5. Action by the governing body: “Within 30 days of receipt of the 
report from the planning commission, the governing body shall adopt, modify or 
deny the planning commission recommendation. The action of the governing body 
shall be final.”  

2. Modifying a conditional use permit after final approval of the governing body without 
restarting the conditional use publication and public hearing process would not provide 
the property owners within 200’ the opportunity to be heard or to protest such 
modifications. 

 
It is suggested whatever action is taken should be consistent, as this action will set a precedent in 
the future.   
 
 
SUGGESTED MOTION     I move to deny requests to modify conditional use permits 
previously approved and finalized in accordance with section 902.5 of the zoning code, and to 
advise the applicants to reapply. 
 
 
SUPPORTING DOCUMENTS             

1. Parking Lot Conditional Use Permit 
a. Request from applicant 
b. Conditional Use Permit adopted by Resolution 
c. February 4, 2010 Staff Report to the City Commission  

2. Children’s Home Conditional Use Permit 
a. Request from applicant 
b. Conditional Use Permit adopted by Resolution 
c. February 27, 2020 Staff Report to the City Commission 

3. City Code 
a. District Regulations for R-2 and R-3 zones 
b. Article VII Off Street Parking and Loading Regulations 
c. Article IX Processing Procedures for Conditional Uses 
d. Section 1001.1. Purpose and 1013 Supplementary parking, found in Article X. – 

Special Provisions Applying to Miscellaneous Conditional Uses 
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RESOLUTION NO. 2020-___ 

P a g e  1 | 2 

 

 

A RESOLUTION AUTHORIZING A CONDITIONAL USE PERMIT FOR A 
CHILDREN’S HOME AT 517 SOUTH 4TH STREET. 

WHEREAS, at a public hearing conducted on February 4, 2020, the 
Independence Planning and Zoning Commission voted to approve a request for a 
conditional use permit for a children’s home in an R-3 zoned district at 517 South 4th 
Street. 

NOW THEREFORE, BE IT RESOLVED by the Governing Body of the City of 
Independence, Kansas: 

The recommendation of the Independence Planning & Zoning Commission to 
issue a conditional use permit for a children’s home in an R-3 zoned district at 
517 South 4th Street, is approved as hereinafter modified. 

The property in question has the following legal description: 

Lot 3, Out lot 26, Wood Brothers Subdivision to the City of Independence, 
Montgomery County, Kansas.  

The applicant must meet the following requirements: 

1. The facility shall be licensed by the state and shall meet all city, county and 
state requirements pertaining to operation, facilities, equipment and other 
features. 

2. Off-street hard surfaced parking spaces shall be provided to accommodate 
one vehicle for each six beds.  Any fraction shall be rounded up.  Such 
parking shall meet the requirements of the Off-Street Parking and Loading 
Regulations.   

3. A "hard surfaced" loading zone capable of accommodating one car for every 
ten occupants shall be provided in addition to the required parking spaces in 
order to provide for easy pickup and discharge of passengers.   

4. Any visitors of the facility shall not block the alley or private drives.  

5. The total number of residents cannot exceed five (5).  

6. The maximum age of residents shall be sixteen (16).  

7. The residents shall be from the local region serving Independence and 
classified as a child in need of care by the Kansas Department of Children 
and Family Services. 

8. No occupants may be criminal offenders, juvenile delinquents and/or going 
through law enforcement proceedings.  
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9. The facility shall be operated in a manner that will not adversely affect other 
properties and uses in the area. 

10. The facility shall provide a visual screen along all property lines abutting any 
residential use, such screening shall be a 6’ privacy fence on the north 
property line.   

11. Said facility shall be allowed one sign, not to exceed 18 inches by 36 inches 
in dimension, which shall be attached to the house. 

12. Outdoor storage of materials shall be permitted insofar as such materials or 
equipment are utilized as part of the facility operation. 

13. The conditional use permit is not transferable to another property owner or to 
another location. 

14. The applicants must be in compliance with all City codes and must continue 
to be in compliance with all City codes.  This would include the requirement to 
acquire a City occupation license which must be renewed annually.   

15. Video surveillance is required outside and in common areas and will be made 
available to law enforcement upon request if there is no law that prohibits it. 

If any of the above conditions are not met the conditional use permit will no 
longer be valid. 

  

 Adopted and approved by the Governing Body of the City of Independence, 
Kansas, on this 27th day of February 2020. 

 

       (Attest) 

 

 

__________________________    __________________________ 
Leonhard Caflisch, Mayor     City Clerk/City Treasurer 
 



503.0. - R-2, single-family dwelling district.  

503.1. Intent: The purpose of this district is to provide for single-family residential development of low 
population density together with such public buildings, schools, churches, public recreational facilities and 
accessory uses, as may be necessary or are normally compatible with residential surroundings.  

503.2. Permitted uses: The listing of permitted uses is set out in appendix "A" of these regulations.  

503.3. Conditional uses: The listing of conditional uses is set out in appendix "A" of these 
regulations.  

503.4. Intensity of use regulations:  

a.  Minimum lot area: Single-family dwellings—7,200 square feet  

Exception: Where a use is not connected to a public sewer, lot area shall be increased to area 
determined as adequate by the city engineer to meet current health standards.  

b.  Minimum lot width: 50 feet at the front building line, except cul-de-sac lots may be 35 feet at the 
front building setback line.  

c.  Maximum lot coverage: 30 percent.  

503.5. Height regulations:  

a.  Maximum structure height: 35 feet or 2½ stories (whichever is smaller).  

503.6. Yard regulations:  

a.  Minimum front yard:  

1.  The front yard shall be a minimum of 25 feet in depth measured from the front lot line.  

2.  Where lots have a double frontage, the required front yard shall be provided on both streets.  

b.  Minimum side yard:  

1.  Interior side yards: Eight feet.  

2.  Where the side yard fronts on a street, the minimum front yard shall be provided.  

c.  Minimum rear yard: Ten feet.  

Exception: On lots of irregular rear property lines or when residence is located on the lot at an 
angle, rear yard dimensions shall be taken at each end of building parallel to the sides and the 
perpendicular measurement taken from the rear of building to the furthest point of the lot. The 
average of these three measurements shall equal at least ten feet. However, in no case shall 
the building or structure be located less than eight feet perpendicular from any property line.  

503.7. Parking regulations:  

a.  Off-street parking: Two spaces for each single-family dwelling. (See article VII for additional 
parking requirements.)  



504.0. ‐ R‐3, low density multifamily dwelling district.  

504.1. Intent: The intent of this district is to provide for areas [of] moderate density residential 
development that would provide a transition between low density single-family and high density 
multifamily areas. The principal use of land is for two-family and three-family dwellings and related 
recreational, religious and educational facilities normally required to provide a balanced residential area.  

504.2. Permitted uses: The listing of permitted uses is set out in appendix "A" of these regulations.  

504.3. Conditional uses: The listing of conditional uses is set out in appendix "A" of these 
regulations.  

504.4. Intensity of use regulations:  

a.  Minimum lot area:  

Single-family—7,200 square feet.  

Two-family—4,000 square feet per family.  

Three-family—3,000 square feet per family.  

b.  Minimum lot width: N/A.  

c.  Maximum lot coverage: 35 percent.  

504.5. Height regulations:  

a.  Maximum structure height: 35 feet or 2½ stories (whichever is smaller).  

504.6. Yard regulations:  

a.  Minimum front yard:  

1.  The front yard shall be a minimum of 25 feet in depth measured from the front lot line.  

2.  Where lots have a double frontage, the required front yard shall be provided on both streets.  

b.  Minimum side yards:  

1.  Interior side yards: Eight feet.  

2.  Where the side yard fronts on a street, the minimum front yard setback shall be provided.  

c.  Minimum rear yard: Ten feet.  

Exception: On lots of irregular rear property lines or when residence is located on the lot at an 
angle, rear yard dimensions shall be taken at each end of building parallel to the sides and a 
perpendicular measurement taken from the rear of building to the furthest point of the lot. The 
average of these three measurements shall be equal [to] at least 25 feet. However, in no case 
shall the building or structure be located less than eight feet perpendicular from any property 
line.  

504.7. Parking regulations:  

a.  Off-street parking: Two spaces for each dwelling unit. (See article VII for additional parking 
requirements.)  



ARTICLE VII. - OFF-STREET PARKING AND LOADING REGULATIONS[4]  

 

Footnotes:  

--- (4) ---  

Cross reference— Variances granted by the board of zoning appeals, § 2-116; offstreet parking 
requirements for certain mobile homes, § 66-4.  

701.0. - Applicability.  

At the time of erection of a new structure, or at the time of enlargement to the extent of 25 percent or 
more, or change in use of an existing structure within any district in the city, off-street parking spaces shall 
be provided as in this section, unless the city commission deems it in the public interest to waive or 
modify this requirement. Parking shall be adequate to meet the demand in all cases. The following 
guidelines are offered but may be adjusted if sufficient evidence is presented to justify a change.  

The C-3 central business district shall be exempt from complying with the following off-street parking 
and loading requirements. 

702.0. - Off-street parking spaces required.  

702.1. Dwelling and lodging uses:  

Use  Parking Spaces Required  

Children's homes  One for each 6 beds.  

Dormitories  
One for each 2 beds plus 1 for each 100 square feet of 
usable floor area.  

Dwellings:    

 
One- and two-family 
dwellings  

Two spaces per dwelling unit.  

 
Multifamily dwellings 
containing three or more 
dwelling units  

Two spaces per dwelling unit.  

 
Multifamily dwelling for the 
elderly  

1.5 spaces per dwelling unit.  

Fraternity and sorority houses  One for each 2 members or residents.  



Mobile home or house trailer  Two for each dwelling unit.  

702.2. Commercial residential uses:  

Club, lodge  
Spaces to meet the combined requirements of the uses 
being conducted such as hotel, restaurant, auditorium, 
etc.  

Motel/hotel  
One space per guestroom or suite plus 1 additional space 
for owner or manager; 1 space for every 2 employees.  

Roominghouses  One for each guestroom, but not less than 2 in any case.  

Tourist homes and boardinghouses  
One for each transient offered tourist accommodation in 
addition to parking spaces required for permanent 
residents of the building.  

702.3. Institutional uses:  

Convalescent, hospital, nursing home, 
sanitarium rest home, home for aged  

One space per 3 beds for patients or inmates, plus 1 space 
for every 2 employees.  

Hospital  
One space per 4 beds, plus 1 space for each staff doctor, 
plus 1 space for each 3 employees (including nurses), plus 
adequate area for parking of emergency vehicles.  

Welfare or correctional institution  
One space per 5 beds for patients or inmates, plus 1 space 
for every 2 employees.  

702.4. Places of public assembly:  

Auditoriums, meeting rooms  One space per 4 seats or 8 feet of bench length.  

Church  
One space per 4 seats or 8 feet of bench length in the main 
auditorium.  

College, commercial school for adults  
One space per 5 students enrolled in school, plus 1 space 
per 2 faculty members.  



Elementary, junior high or middle school  
Two spaces per classroom, or 1 space per 5 seats or 8 feet 
of bench length in auditorium or assembly room, 
whichever is greater.  

High school  
Two spaces per classroom, plus 1 space for each 4 
students, or 1 space for 4 seats or 8 feet of bench length in 
auditorium, whichever is greater.  

Library, reading room  
One space per 400 feet of floor area, plus 1 space for every 
2 employees.  

Preschool nursery, kindergarten  Two spaces per teacher.  

702.5. Commercial recreation:  

Bowling alley  Five spaces per alley, plus 1 space per 2 employees.  

Clubs, country, golf or private  
One for every 4 members or the requirements of any 
facility such as a restaurant or nightclub (whichever is 
greater).  

Pool and billiard halls  One for each 100 square feet of usable floor area.  

Skating rink  
One space per 100 feet of floor area, plus 1 space per 2 
employees.  

Stadium, arena, outdoor theater  One space per 4 seats or 8 feet of bench length.  

702.6. Commercial uses:  

Auction houses  

One space per each 2 employees, plus 1 space per 4 seats 
or 8 feet of bench length, plus 1 space per each 75 square 
feet of patron standing area provided in the main sales 
area of the auction house.  

Automobile salvage yards  
One parking space for each employee, plus 1 parking space 
for each 10,000 square feet of storage area.  

Automobile service station  
One for each lubrication stall or area and 1 for each 2 
gasoline pumps.  



Automobile, truck, recreational vehicle, 
and mobile home sales lots, and farm 
equipment sales and service  

One parking space for each 3,000 square feet of open sales 
lot area devoted to the sale, display and rental of said 
vehicles, plus 1 parking space for each employee.  

Auto wash, self-service  
Two holding spaces for each car washing stall plus 2 drying 
spaces for each car washing stall.  

Auto wash (mechanical assembly line 
service)  

Ten spaces minimum for customers awaiting service.  

Auto repair garage  
One for each 500 square feet of floor area; minimum 5 
spaces.  

Banks or savings and loan office (for drive-
in type see "drive-in establishments")  

One for each 300 square feet of floor area, plus 1 space 
per 2 employees.  

Barber and beauty shop  Two for each shop operator.  

Clubs, night  One for each 75 square feet of floor area.  

Dance or music studios  One for each 200 square feet of floor area.  

Dancehalls or ballrooms  
One for each 100 square feet of floor area used for 
dancing.  

Day care centers  One for each 10 pupils plus 1 for each employee.  

Dental clinics or offices  
Four spaces per staff dentist plus 2 spaces for each 3 
employees, or 1 space for every 190 square feet of gross 
floor area, whichever is greater.  

Drive-in eating place with service to 
automobile  

Twelve plus 1 for each 50 square feet of building floor 
area.  

Drive-in establishment, general  One for each 50 square feet of floor area.  

Dry cleaning shops (automatic services)  One for each 2 dry cleaning machines.  

Funeral homes  
One space for 4 seats or 8 feet of bench length in chapels, 
plus 1 space for every 2 employees.  



Health center  One for each 200 square feet of gross floor area.  

Laundromats  One for each 2 washing machines.  

Machinery sales, indoor  
One for each 500 square feet of floor area, minimum 5 
spaces.  

Maintenance shops, in building  One for each 400 square feet of floor area.  

Medical clinics or offices  
Seven spaces per staff physician plus 2 spaces for each 3 
employees, or 1 space for every 120 square feet of gross 
floor area, whichever is greater.  

Ministorage area  
Service drive requirement 25 feet nonfacing doors, or 30 
feet with facing doors.  

Motor vehicle sales, indoors  
One for each 400 square feet of usable floor areas of sales 
room and 1 for each auto service stall in the service area.  

Nurseries, open or enclosed retail sales 
area  

One for each 600 square feet of sales area.  

Office buildings and offices, general  

One for each 300 square feet of floor area exclusive of 
basement or other interior space used for mechanical 
services and areas within the building used for parking 
cars.  

Personal service establishments (see also 
barber and beauty parlors)  

One for each 200 square feet of floor area.  

Repair shop  One for each 400 square feet of floor area.  

Research and testing laboratories  
One for each 2 employees computed on the basis of the 
greatest number of persons employed at any 1 period 
during the day or night.  

Restaurants having less than 4,000 square 
feet of floor area  

One for each 200 square of feet floor area.  
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